[No. 34] 


SUBCOMMITTEE HEARING ON H. R. 5416, TO AUTHORIZE THE 
ADVANCEMENT OF CERTAIN LIEUTENANTS ON THE RETIRED 
LIST OF THE NAVY 


House oF REPRESENTATIVES, 
SUBCOMMITTEE No. 2 OF THE 
CoMMITTEE ON ARMED SERVICES, 
Washington, D. C., Thursday, July 9, 1958. 
The subcommittee met at 10 a. m. in room 304, House Office 
Building, the Honorable Leslie C. Arends (chairman of the sub- 
committee) presiding. 

ArENDs. The subcommittee will come to order. We have 
met to consider H. R. 5416, a bill to authorize the advancement of 
certain lieutenants on the retired list of the Navy. 

(The bill is as follows:) 


(H. R. 5416, 83d Cong., Ist sess.] 
BILL To orize the advancement of certain lieutenants on the retired list of the Navy 


it ck the Senate and House of Representatives of the United Siates 
of Chrerigr.in igress assembled, That notwithstanding any other provision of 
lawg@Lieifenar arold Edgar Peifer, United States Navy (retired), Leiutenant 
7 3 Sie United States Navy (retired), Lieutenant Harold Coldwell, 
ows Noe (retired), Lieutenant Thomas Tingey Craven, United States 
Unig (ret = d 1 Lieutenant Charles Samuel Boarman, United States Navy 
ll t dvanced to the grade of lieutenant commander on the retired 

1 be from the date of retirement in each case. 


(ret 
list 
fea would like to make this statement: 
purpose of H. R. 5416 is to authorize the promotion of five 
retired lieutenants of the United States Navy to the grade of lieutenant 
commander on the retired list, to be effective from the date of retire- 
ment in each case. 

During the 8ist Congress, Congress enacted Private Law No. 1, 
authorizing the advancement of Lt. John T. McDermott, USN, to 
the grade of lieutenant commander on the retired list. It was thought 
at that time that there were no other similar cases. Since then, it 
has been determined that five other officers are likewise entitled to the 
same privilege granted McDermott. The facts surrounding the cases 
are as follows: 

A part of section 12 of the act of June 23, 1938, as amended, which 

has since been repealed but which was in effect at the time these officers 
were originally retired, provides as follows: 
* * * lieutenants who served * * * prior to November 12, 1918, and who shall 
have completed not less than twenty-one years of service shall on retirement 
* * * be advanced to the grade of lieutenant commander on the retired list with 
the retired pay of that rank. 

All of these officers, including McDermott, were midshipmen in the 
Naval Academy prior to November 12, 1918, and the Navy construed 


26066—53—No. 34 (1393) 


aA 

| 

| 

| 

| 

| 


1394 


midshipman service prior to November 12, 1918, as being “service 
prior to November 12, 1918” with respect to the proviso which I have 
just read. However, the Comptroller General, in a decision dated 
January 8, 1947, held that “service prior to November 12, 1918” was 
not within the meaning of the above-quoted provision and that the 
Navy Department’s action in advancing these officers to the grade of 
lieutenant commander was incorrect. 

Congress then enacted Private Law No. 1 with respect to McDer- 
mott under the belief that McDermott was the only officer affected. 
Since then five additional officers have been affected by this decision 
and they are the officers named in the proposed legislation. 

It should be noted that this bill does not credit midshipman time as 
active duty for computing retirement pay as such, nor does it permit 
this service to be counted for longevity pay purposes as such. How- 
ever, the proposed bill will permit these a to be advanced to the 
grade of lieutenant commander on the basis of their midshipman 
service. 

Each of the officers has had 21 years or more of active duty, not 
including midshipman service. 

The retroactive costs will amount to $20,000, and the prospective 
increase costs for the 5 officers involved will amount to approx- 
imately $3,000 per year. 

We are going to call Commander Guy this morning as a witness. 
Commander, do you have a statement you would like to make? 


STATEMENT OF COMDR. ROBERT S. GUY, USN, HEAD, NONDIS- 
ABILITY RETIREMENT BRANCH, BUREAU OF NAVAL PERSONNEL 


Commander Guy. Yes, sir; I have a statement. ; 

Mr. Arenps. Fine. 

Commander Guy. I am Comdr. Robert S. Guy, the head of the 
Nondisability Retirement Branch of the Bureau of Naval Personnel. 

Mr. Chairman and members of the committee, the purpose of the 
bill now under consideration is to authorize the promotion to lieuten- 
ant commander on the retired list of five retired Navy lieutenants. 
Each such promotion would be effective for all purposes from the 
date of retirement of the officers concerned. 

Private Law 1 of the 81st Congress, approved March 10, 1949, 
authorized the advancement of Lt. John T. McDermott, United 
States Navy (retired) to the grade of lieutenant commander on the 
retired list. The conditions which justified relief in the case of 
Lieutenant Commander McDermott are identical in every respect 
with the facts in the cases of the officers for whom relief is now being 
sought by H. R. 5416. However, at the time the legislation in behalf 
of Lieutenant Commander McDermott was being considered, your 
committee was informed, incorrectly, that he was the only officer 
concerned, and as a result that legislation was revised and enacted 
into law as a private relief measure. 

Another private bill, H. R. 4758, has been introduced in the present 
Congress for the relief of Lt. Thomas T. Craven, United States Navy 
(retired). Lieutenant Craven is 1 of the 5 officers specified in the 
bill which we are now considering and the provisions of both bills are 
identical except for the additional names. 
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All of the above-named officers were affected by a proviso of section 
12 (k) of the act of June 23, 1938 (52 Stat. 950) as amended (34 
U.S. C. 404 (k)) (later repealed by sec. 436 (g) of the Officer Personnel 
Act of 1947), which proviso reads in pertinent part as follows: 

1 * * * jieutenants who served * * * prior to November 12, 1918, and who 
shall have completed not less than twenty-one years of service shall on retire- 
ment * * * be advanced to the grade of lieutenant commander on the retired 
list with the retired pay of that rank. 

The Department of the Navy had construed midshipman service 
prior to November 12, 1918, as being “service prior to November 12, 
1918” within the meaning of the above-quoted provision; and, pur- 
suant thereto, advanced these officers to the grade of lieutenant 
commander on the retired list. Their only service prior to November 
12, 1918, was as midshipmen at the Naval Academy. In all cases, 
the officers concerned were retired and advanced on the reitred list 
but contioued on active duty drawing pay based on the grade of 
lieutenant commander. By decision dated January 8, 1947 (B-61756), 
the Comptroller General held that the service of the foregoing officers 
as midshipmen was not “service prior to November 12, 1918’’ within 
the meaning of the above-quoted provisions, and that the Depart- 
ment of the Navy’s action in the premises was erroneous. 

The specific relief sought in this bill would, as in the case of Lieu- 
tenant Commander McDermott, validate the overpayments of re- 
tired pay based on the grade of lieutenant commander to these five 
officers, thereby preventing checkage from their present retired pay, 
as well as authorizing retired pay to them based on the grade of lieu- 
tenant commander. The retroactive cost to the Government for re- 
tired pay of these five officers as of June 30, 1953, would be approxi- 
mately $20,000. Prospective increased costs for the group would be 
approximately $3,000 per year. 

he Department of the Navy recommends the enactment of H. R. 
5416. 

Mr. Arenps. Is that $3,000 per year individually? 

Commander Guy. For the group, sir. 

Mr. Collectively? 

Commander Guy. Yes, sir. 

Mr. AreNDs. Does that complete your statement? 

Commander Guy. That is my statement. 

Mr. BLanprorp. Commander, can you assure this committee now 
that there are no other cases similar to this on the retired lists of 
the Navy? 

Commander Guy. Yes, sir. Our lists have been thoroughly 
checked. 

Mr. Buianprorp. This law was repealed in 1947, and, therefore, 
no one can benefit by the provisions of it after the repeal went into 
effect? 

Commander Guy. No, sir. The Officer Personnel Act of 1947 
took over. 

Mr. BLanpForpD. These people were retired prior to the passage 
of that act? 

Commander Guy. Yes, sir. 

Mr. Buanprorp. All of these people did receive the pay of 
lieutenant commanders on the retired list? 

Commander Guy. Yes, sir. 
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Mr. Buianprorp. Only one was checked when the McDermott 
case was originally brought to our attention? 

Commander Guy. Yes, sir. 

Mr. Buanprorp. Now you have five additional? 

Commander Guy. Five; ves, sir. 

Mr. Buanprorp. Actually there were a total of six officers ad- 
vanced to the grade of lieutenant commander in accordance with 
that provision of the 1947 act, and those were the only officers in 
the entire Navy Department, and all the records have been checked 
carefully? 

Commander Guy. Yes, sir. 

Mr. BuanpFrorp. There is not going to be another private relief 
bill up here next year for another one you have found? 

Commander Guy. No, sir. 

Mr. Arenps. Are there any questions, Mr. Miller? 

Mr. Mitter. No questions. 

Mr. Bianprorp. Would you like to submit a statement, Captain 
Willenbucher? 


STATEMENT OF CAPT. FRANZ 0. WILLENBUCHER, EXECUTIVE 
VICE PRESIDENT AND LEGAL COUNSEL, RETIRED OFFICERS 
ASSOCIATION 


Captain WitLensucuer. I have just a page and a half here. 

I am Capt. Franz O. Willenbucher, USN (retired), executive vice 
— and legal counsel of the Retired Officers Association; and 

am accompanied by Rear Adm. Allen P. Mullinnix, USN (retired), 
assistant legislative counsel. I appear today to present the statement 
which weal have been given by Vice Adm. Harry G. Hamlet, 
USCG (retired), president of the Retired Officers Association, were 
it possible for him to be here. 

r. ArENDs. The statement will be inserted in the record. 
(The statement is as follows:) 


STATEMENT BY THE RETIRED OFrFriceRs ASSOCIATION BEFORE THE House ARMED 
Services Commirrere on H. R. 5416, To AUTHORIZE THE ADVANCEMENT OF 
Certain LizvrTENANTS ON THE RETIRED List oF THE Navy, JULY 9, 1953 


The Retired Officers Association has been deeply interested in the subject 
of this legislation since the necessity for it first manifested itself, and appreciates 
the opportunity to appear here this morning and tesify in favor of H. R. 5416, 
a bill to promote certain named officers from lieutenant to lieutenant commander 
on the retired list of the Navy. 

This legislation has long been necessary. 

Section 12 (k) of the act of June 23, 1938, provided, in part, that lieutenants 
who served prior to November 12, 1918, who shall have completed not less than 
21 years of service shall, on retirement, be advanced to the grade of lieutenant 
commander on the retired list with the retired pay of that rank. Its purpose 
was clearly to provide promotion to the rank of lieutenant commander with the 
retired pay of that grade to a group of officers which would have included those 
named in this bill. Many officers, upon retirement, were so advanced in rank 
and have since received the pay of lieutenant commander. 

Section 12 (k) was repealed by the Officer Personnel Act of 1947, unquestion- 
ably in the belief it had run its course and no officer still on the active list could 
be affected by it. 

Thereafter it was discovered that this was not the case and that there were a 
few officers, among whom was Lt. J. T. McDermott, who had been deprived 
of rights which had been extended to many officers theretofore retired, with 
Tespect to rank and pay upon retirement, by the repeal of that section. 


1397 


A general bill, S. 1797, was introduced in the 80th Congress to provide equal 
benefits for those who remained on the active list. Because of an understanding 
in the Senate committee that McDermott was the only one whom the legislation 
could affect, the bill was changed to a private bill for the relief of McDermott 
and, as such, was enacted. 

Thereafter it was discovered that five others were in exactly the same position 
and should have been included. This bill would merely correct the error. 

In view of these facts the Retired Officers Association strongly recommends 
prompt enactment of this legislation. 


Mr. Miter. I move that the bill be favorably reported. 

Mr. Arenps. All in favor of the motion say “Aye.” 
(Thereupon, the motion was agreed to.) 

Mr. Arenps. The bill is unanimously reported. 

(Thereupon, the subcommittee proceeded to other business.) 


